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. Mothers 
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198.6 saw the publication of 
Phyllis Chesler's first edition of 
her seminal book, Mothers on Tria~ 
the . very first book that exposed 
how mothers were judged far 
more harshly in the divorce and 
family courts, particularly in child 
custody disputes,· resulting in 
them losing custody in droves to 
their children's fathers. Her stud
ies, on which she based her book" 
werecompletelybackedup in the 
late 1980sby the MasSachusetts 
Gender Bias Study, which found 
that when custody was disputed, 
fathers won 1I0ie orjoint custody 
70% of the time. That was a time 
when joint. or shatedcustody 
awards were far less prevalent than 
they are today. Her book helped 
encourage more states to under
take gender bias studies, and their 
findings revealed ... we pervasive, 
widespread bias against women 
throl.lghoutthe family court sys
teminAmerica. They also revealed 
how women were cJjgadvantag;ed 
in judicials~lection and elec
tion processes; how much worse 
wornenlawyers,judges, clerks and 
court administrators were .treated 
than their male counterparts; and 
that.wo.ffien as parties orwitnesses . 
were held to higher standar1s ancl . 
were. criticized (and effectively 
punished) for behaviors.thatwere 
Jargely .or(:ompletely ... ignored· 
in. men. gender . bias . studies 
in . the U.S., and later in Canada, 

. validated Chesler's findings about. 
the gender bias against women 
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From International to Domestic 
Approaches: Battling DV in the 
United States 

Khavinson 

Introduction 

In the United States, human rights 
(HR) violations are often associated 
with serious and widespread abuses 
that occur in faraway countries. How
ever, HR violations happen every day 
in our communities on American 
soil, often in the form of domestic 
violence (DV). Though rampant in 
the U.S., many Americans-including 
the general public and state actors 
such as law enforcement (LE)-see 
DV as a family matter to be resolved 
within the home and not as an HR 
violation. However, in Jessica Lena
han (Gonzales) v. United States, 
the Inter-American Commission on 
Human Rights, (IACHR) an inter
national human rights (IHR) body, 
considered for the first time the obli
gations of the U.S. to prevent DV and 
protect victims under HR standards. 
It found that the U.S. had violatedIHR 
standards by failing to take reason
able measures to prevent the deaths 
of three girls who were victims of DV. 1 

In its groundbreaking report issued 

on August 17, 2011, the IACHR made 
recommendations to the U.S. regard
ing its laws and policies on DY. This 
decision not only highlights the need 
for Americans to see DVas a societal 
problem and as an HR violation, but 
also highlights the need for reform 
within U.S. LE systems. Moreover, 
the decision illustrates that IHR stan
dards can be used to advocate for 
greater protection of DV victims and 
survivors in the U.S. 

Though somewhat unfamiliar in 
the U.S., framing DV as an HR viola
tion is not a novel way of thinking for 
advocates and victims in some other 
countries. Indeed, IHR challenges 
have been brought, with varied suc
cess, against several governments 
for poor responses to DY. Some of 
these challenges resulted in signifi
cant law and policy changes.2 Further, 
IHR standards, such as those recom
mended by the Committee on the 
Elimination of Discrimination Against 
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Women (CEDAW),s a UN treaty body, 
for example, recognize that "states 
may be responsible for private acts if 
they fail to act with due diligence to 
prevent violations of rights or to inves
tigate and punish acts of violence, and 
for providing compensalion."4 Often 
this "due diligence" standard applies 
to a government's responsibility to 
protect its citizens from violent acts of 
private individuals. Further, interna
tional and regional case law, includ
ing from the Inter-American Court of 
Human Rights, the European Court 
of Human Rights, and CEDAW, have 
required countries to abide by this 
standard." U.S. federal and state gov
ernments could reform deficiencies 
in their LE systems using this IHR 
standard of "due diligence." 

By contrast, with certain exceptions, 
domestic legal frameworks in the U.S. 
do not create affirmative duties for 
police officers to protect individu
als from DV.6 Without accountability 
mechanisms in place requiring police 
to affirmatively and appropriately 
respond to DV complaints, they are 
often ignored. Frequently the police 
do not respond because (1) they think 
that the matter should be resolved in 
the home;7 (2) they do not take the 
victim seriously;8 (3) they do not know 
how to approach the situation based 
on lack of experience, training or 

~idelines;g and/or (4) they want to 
avoid situations that could implicate 
civil liability for themselves,lO among 
other reasons. Each of these reasons 
stresses the need to foster awareness, 
preparedness, and responsibility in 
LE agencies. 

This article will discuss why consid
eration of DV from an international 
HR perspective may prove a useful 
tool for encouraging both the Ameri
can public and state actors to address 
DV as a public pandemic instead 
of as a private matter. Further, this 
article describes ways in which DV 
advocates and community members 
can use this perspective, including 
by using HR language in advocacy, 
encouraging police accountability 
through departmental investigations 
and policy reform, building political 
pressure on federal and state govern
ments, and encouraging awareness 
through community participation. 
The recent Lenahan case before the 
lACHR makes clear that the U.S. LE 
systems have room for improvement 
in protecting citizens who are victims 
and survivors of DV. Lenahan can be 
a helpful tool to advocate for these 
changes. 

Town oJ Castle Rock v. Jessica 
Gonzales 

On June 22, 1999, Ms. Lenahan's 
estranged husband, Simon Gonzales 
("Gonzales"), kidnapped his (and 
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her) three daughters, Leslie (7), 
Katheryn (8), and Rebecca (10), from 
outside Ms. Lenahan's Castle Rock, 
Colorado home one evening in viola
tion of a restraining order Ms. Lena
han had against him. II Ms. Lenahan 
repeatedly urged the Castle Rock 
Police Department to investigate the 
kidnapping, indicating that she was 
worried about her daughters' safety. 
The police told Ms. Lenahan to wait 
and see if her husband would return 
the children and, if he did not, to call 
back. Over the course of nearly 10 
hours, Ms. Lenahan called the station 
seven times, spoke with an officer who 
came to her home, and drove to the 
police station to submit an incident 
report. On one of her calls, an offi
cer told Ms. Lenahan that she needed 
to take the matter to divorce court. 
Instead of searching for Gonzales, the 
Castle Rock police investigated a fire 
lane violation, looked for a lost dog, 
and took a 2:30 a.m. dinner break. l2 

At 3:20 a.m. the next morning, Gon
zales drove his pick-up truck to the 
Castle Rock police station and opened 
fire at the building. IS The Castle 
Rock police returned fire and fatally 
shot Gonzales. Tragically, the police 
found all three daughters dead in 
the cab of Gonzales's truck. All three 
girls had been shot. 14 To this day, 

See lli'NAlIAN, !!age 24 
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children to talk about their moth
ers. Many fathers used physical force 
to make their points, but even when 
they did not, these children knew that 
their fathers were capable of using it 
against them. Some abducting fathers 
told their children if they ever went to 
live ,vith their mothers that "I won't 
see you or speak to you again." Over 
half (52%) of fathers manipulated 
their children >vith economic rewards 
and bribes; these men did not need 
to use physical force against them. 
These men also convinced their chil
dren that the mother's poverty was her 
own fault, or that she was spending all 
of the money on herself. None of the 
mothers did any of these things. The 
one-third of paternal fathers who did 
not go on sprees planned their kidnap
pings very carefully, all >vith the assis
tance of a female (girlfriend, new wife, 
mother, or paternal grandmother) 
who performed the actual child care, 
"and often joined in disparaging or 
lying about the absent mother." These 
women "verbally attacked, publicly 
humiliated, and physically prevented 
mothers from seeing or speaking to 
their children," and, >vith the fathers, 
returned birthday cards and presents 
that mothers sent, and sabotaged 
efforts of the mothers to visit, if ever the 
mothers learned of their whereabouts. 
Regardless of the fathers' tactics, many 

LFcNAHAN, from page 18 

Ms. Lenahan's daughters' murders 
have not been investigated. 15 Ms. 
Lenahan continues to wonder how 
her daughters were killed and why the 
police failed to protect them. 

Ms. Lenahan sued the town of 
Castle Rock, claiming that its police 
department had an official policy or 
custom of "failing to respond prop
erly to complaints of restraining 
order violations" and for tolerating 
the "non-enforcement of restraining 
orders by its police officers."16 The 
case ultimately went before the U.S. 
Supreme Court, and, in June 2005, 
the Court issued a 7-2 opinion, which 
held that Ms. Lenahan was not enti
tled to enforc~"ment of her restrain-

of the paternally kidnapped children 
permanently rejected their mothers, 
or at least did so for a long time, and 
most blamed their mothers for having 
failed to rescue them. 

Yet even when fathers abducted the 
children H[v]ery often their maternal 
victims were the ones whom police offi
cers, lawyers, judges, social workers, 
and relatives punished." When moth
ers did get their children back, neither 
they nor their children were ever the 
same aftenvards. They continued to be 
terrified of a repeat kidnapping, and 
many of their children were extremely 
difficult or unmanageable. Mothers 
who never saw their "children again 
live [d) in acute mourning-forever." 

Chesler, who interviewed eight chil
dren between eight and 16 years of age, 
who had been kidnapped, and read 
studies of abducted children, notes 
that being abducted and brainwashed 
by a father was harder for these chil
dren than if their mother had died, 
for then at least they could have talked 
about it and would have been given 
some emotional support. She found 
that every one of the abducted chil
dren she interviewed was "unusually 
pale, guarded, and suspicious," and 
wanted to know whether their fathers 
knew about, or had sent, Chesler. 

Mothers Who Went Underground. 
Going underground was extremely 
difficult for the women who left. 
While underground it was not safe 
for them to reveal their name or situ-

ing order as a property interest under 
the Fourteenth Amendment to the 
U.S. Constitution, which protects 
citizens from being deprived of their 
property without due process of law. 
The Court reasoned that the order 
was "not a protected entitlement" 
because "government officials may 
grant or deny it at their discretion."17 
Further, reversing the Tenth Circuit 
Court of Appeals, the Supreme Court 
held that Colorado's mandatory 
arrest law, which instructed police 
"to use every reasonable means to 
enforce the restraining order,"18 was 
not mandatory.19 

Justice Stevens, joined by Justice 
Ginsburg, dissented. They noted that 
the Court should have deferred to 
Colorado's interpretation of its own 

2012 

ation to anyone, which meant cutting 
off contacts >vith friends and relatives, 
learning to lie, and not going on wel
fare. One mother who fled explained 
that she couldn't "afford to trust any
one," particularly any professionals, 
since they "have too much to lose to 
take any great risks for you," and that 
included doctors, attorney and teach
ers. She was able to trust her sister and 
one of her friends, but also learned 
she had to mistrust anyone who went 
out of their way to be helpful. Almost 
every abducting mother was caught, 
and the vast m,yority of the ones 
caught were never allowed to see their 
children again. 

[Editw's Note: Although fathers were the 
primary abductws in Chesler's studies, a 
considerahle majariflj, particularly of inter
national parental abductions, are now done 
by mothers, virtually all of whom are fleeing 
fathers who sexually ahuse the children and 
often ahusing the mothers as well These 
women abduct when courts fail to protect 
them, w mwe often, their children.} 

Although much of Mothers on 
THal: The Battle for Children and 
Custody paints a bleak picture, it also 
contains extremely helpful infofIIla
tion that will inform both mothers 
and the professionals working ,vith 
them on what to expect and do when 
custody is disputed. We welcome this 
second edition of the book, which is 
available for $18.95 from Lawrence 
Hill Books, 814 North Franklin St., 
Chicago, IL 60610. II 

state laws and argued that under 
Colorado's mandatory arrest law, 
the "police were required to provide 
enforcemen t" and" lacked the discretion 
to do nothing."2o This Supreme Court 
decision was Ms. Lenahan's final ave
nue for seeking a domestic remedy in 
U.S. courts. 

Unsatisfied with the U.S. court sys
tem, in December 2005, Ms. Lenahan 
took her case to the Inter-Ameri
can Commission on Human Rights 
(IACHR),21 The IACHR, among other 
things, functions to investigate indi
vidual complaints of HR violations. 
IT it finds a state in violation, it will 
recommend that the state implement 

See IJ.,P//iHAN, next page 
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certain measures to comply with HR 
standards. The LACHR is a body of 
the Organization of American States 
(OAS), which was founded under 
the OAS Charter in 1948 to promote 
peace, security, democracy, and the 
fundamental rights of individuals, 
among other principles, between 
American States.22 

The U.S. is a member state of the 
OAS Charter23 and is subject to the 
review of the LACHR. Unlike a court, 
the recommendations of the IACHR 
are non-binding, although they are 
a source of moral and political pres
sure on the U.S. and other member 
states.2•

j A petitioner may be heard by 
the LACHR once she has exhausted 
all domestic remedies. IACHR deci
sions give activists an opportunity to 
highlight the lack of remedy within 
a domestic legal system.25 It can be 
embarrassing for an international 
body to report that a country has vio
lated international standards by fail
ing to protect the HR of its citizens. 
As a result, LACHR decisions can be a 
powerful way to pressure the govern
ment to reconsider its own laws, poli
cies, and customs. 

Ms. Lenahan argued to the IACHR 
that the U.S. failed to protect her and 
her daughters' rights to free enjoyment 
of HR guaranteed by the American 
Declaration of the Rights and Duties 
of Man (American Declaration) .26 Spe
cifically, she argued that the U.S. had 
violated: her daughters' right to life 
and personal security under Article I; 
her daughters' rights to family and pri
vate life under Articles V and VI; and 
her and her daughters' rights to spe
cial protection from violence under 
Article VII,27 Further, Ms. Lenahan 
argued that the failure of the police 
to respond to her complaints and the 
failure of the court to provide her with 
an effective remedy violated her and 
her family's rights to judicial protec
tions'.28 She also argued that the U.S.'s 
failure to conduct an investigation 
into her daughters' deaths violated 
her and her family's right to truth.29 

Lastly, Ms. Lenahan argued t.hat she 
had not. been afforded the equal pro
tection of the law to which she was 
entitled under Article II, because 
the "inadequate protections for and 
remedies available to victims of DV 
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in the [U.S.] have a disproportionate 
effect on women ... "30 Ms. Lenahan 
complained that where a state fails 
to take reasonable steps to protect 
these rights, liability is incurred; and 
that this responsibility is heightened 
when vulnerable groups within a soci
ety, such as women and children, are 
implicated.sl 

The IACHR agreed with Ms. Lenah
an's arguments, and on August 17, 2011 
found the U.S. in violation of Articles I, 
II, VII and XVIII of the American Dec
laration.32 It determined that the failure 
of the U.S. to protect women from gen
der-based violence constitutes a form 
of discrimination, and denies women 
their right to equality.33 Further, the 
IACHRfound that Ms. Lenahan's rights 
had been violated because the U.S. had 
a duty to protect her and her children 
from DV under its obligation to provide 
her equal protection before the law.34 

Based on these findings, the 
IACHR recommended that the U,S. 
provide both individual and gen
eral remedies. In terms of individual 

protocols be designed for proper 
investigations of missing children.35 

These recommendations can add 
pressure for domestic policy and law 
changes in the U.S.3ti 

International Human Rights Cases' 
In corning to its conclusions, the 

IACHR emphasized that Colorado 
itself, through passing a mandatory 
arrest law to respond to the serious 
problem of DV in the state, had 
acknowledged the government's 
responsibility to protect DV victims 
and their children.S? As discussed 
above, this notion of governmental 
responsibility is essential to the con
cept of "due diligence" in IHR law. 
Many other countries agree (at least in 
theory) to be held to a due diligence 
standard regarding the prevention of 
DV through their participation in HR 
agreements, including the European 
Commission on Human Righrs,3ll a 
regional European treaty; recom
mendations of CEDAW, a UN body 
created by a UN treaty;,"9 and the Inter-

The IACHR emphasized that Colarado itself, 

through passing a mandatary arrest law to respond 

to the serious problem of D V in the state, 

had acknowledged the government's responsibility 

to protect D V victims and their children. 

measures, it recommended that Ms. 
Lenahan be given reparations result
ing from the incident, an investiga
tion into her children's deaths, and 
an investigation into the failures of 
the Castle Rock police departmen t 
to enforce her restraining order. Fur
ther, the IACHR proposed that the 
U.S. address the systemic failures of its 
police departments in responding to 
DV complaints. It recommended that 
the U.S.'s local, state, and federal gov
ernments initiate legislative and polic), 
changes to protect women from immi
nent threats of violence. Additionally, 
it recommended that steps be taken 
to determine the responsibilities of 
public officials for violating state and 
federal laws, that training programs 
be instituted to train public officials 
on how to execute the laws, and that 

American Convention on the Preven
tion, Punishment and Eradication of 
Violence Against Women (Convention 
of Belem do Pani) , a regional Inter
American treaty.10 Examining specific 
ways in which regional and IHR sys
tems, through individual complaints, 
have held States accountable for the 
due diligence standard, may serve as 
a model to the U.S. to implement the 
recommendations of the IACHR:u 

Furthermore, the U,S., as a mem
ber of the United Nations, is subject 
to the evaluation of Special Rappor
teurs, who act as experts and spokes
persons for a particular country or a 
HR topic. Rashida Manjoo; the Spe
cial Rapporteur on Violence Against 
Women, responded to the Lenahan 

See IENAHAN, :next page 
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decision, by stressing that "[v]iolence 
against women is the most pervasive 
human rights violation which contin
ues to challenge every country in the 
world, and the U.S. is no exception."42 
Further, she added that "[t]he U.S. 
Government should reassess exist
ing mechanisms for protecting vic
tims and punishing offenders, and 
establish meaningful standards for 
enforcement of protection orders 
and impose consequences for a fail
ure to enforce them."13 Ms. Manjoo 
placed further pressure on the U.S. 
government to protect its citizens 
from DV using HR standards. Advo
cates might use Ms. Manjoo's report 
and the Lehahan decision to advocate 
for the U.S. to implement increased 
protection and to design effective and 
appropriate remedies for DV victims. 
Beyond these sources, advocates may 
look to regional and IHR case law as 
a guide for developing these human 
rights standards, both in and out of a 
DV context. 

The futer-American Human 
Rights System 

The Inter-American Court of 
Human Rights considered the due 
diligence standard in the seminal case 
of Velasquez Rodriguezv. Honduras.'l1 
Recognizing a State's obligation to 
prevent, investigate, and punish HR 
violations committed by private actors 
under the American Convention on 
Human Rights (ACHR), the Court 
held that a State had a duty to take: 

reasonable steps to prevent human 
rights violations and to use the 
means at its disposal to carry out a 
serious investigation of violations 
committed within it~ jurisdiction, 
to identify those responsible, to 
impose the appropriate punish
ment and to ensure the victim ade
quate compensation.15 

The Court clarified that, regard
less of the result, as long as the State 
attempts to prevent or investigate the 
violation "in a serious manner and 
not as a mere formality" it fulfills its 
obligation.46 

In another IACHR case, Maria da 
Penha v. Brazil,47 a woman challenged 
Brazil's failure to take effective mea
sures to prosecute her perpetrator, 

which may have contributed to her 
permanent paraplegia.18 This case was 
based on an incident in which the vic
tim's husband shot her in her sleep. 
When the victim returned from her 
visit to the hospital to treat her gunshot 
injuries, her husband tried to electro
cute her while she was in the bath
tub.19 The victim alleged that despite 
knowledge of the husband's extremely 
violent tendencies, the State failed to 
take effective measures to prosecute 
or punish him. 50 The Commission 
found that the State violated its obliga
tion to "prosecute and convict ... and 
to prevent" these practices of abuseY 
Based on the Commission's decision, 
the Brazilian government enacted the 
Maria da Penha Law on Domestic and 
Family Violence, which established 
"special courts and stricter sentences 
for offenders, but also other instru
ments for the prevention and relief in 
cities of more than 60,000 inhabitants, 
such as police stations and shelters for 
women."52 

The overall results of the imple
mentation of the Maria da Penha Law 
remain undetermined.53 Amnesty 
International, for example, indicated 
that "[a]lthough the law was a major 
advance, lack of resources, difficul
ties in enforcing exclusion orders and 
poor support services hampered effec
tive implementation.",,1 According the 
U.S. State Department: 

The Maria da Penh a law increased 
the penalty from one to three years 
in prison and created special courts. 
There was no information available 
on the numbers of prosecutions or 
convictions for domestic violence, 
although in July CNN reported 
10 women were killed in domestic 
violence each day,55 

It may be too soon to tell what kind 
of headway the Maria de Penha Law 
has made, but some reports on its 
progress make it seem promising. UN 
Women recently released a study on 
gender justice which commented on 
the law's progress, mentioning that 
Brazil's police have broader respon
sibilities for securing protective mea
sures and providing assistance to 
survivors, 56 Brazil has increased its 
women's police stations, which have 
been given leading roles in initiating 
legal proceedings in cases of violence 
against women. A study indicated that 
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70% of women who used these stations 
felt welcome and that 75 % were given 
guidance, information, and referrals 
to supportive agencies. The study also 
identified areas for improvement, 
including disseminating informa
tion regarding the law and providing 
training to the staff in these women's 
police stations, improving data collec
tion, and providing specialized help 
to specific groups like young girls and 
teenagers. 57 Though its implementa
tion may have room for improvement, 
advocate groups such as UN Women 
consider the Maria da Penha deci
sion a landmark for DV advocates. 58 

It is an example of an affirmative 
step taken by a State to reform its LE 
system based on an IACHR decision 
regarding DV. . 

In 2009, the Inter-American Court 
reiterated the due diligence stan
dard articulated in Velasquez in a 
gender-based violence context.S9 In 
the case of Gonzalez et aI. (Cotton 
Fields) v. Mexico, the court consid
ered Mexico's responsibilities for pro
tecting it~ citizens from HR violations 
committed by private actors; specifi
cally, its responsibilities to protect its 
women from the mass rapes and mur
ders that occurred on U.S.-Mexico 
border.60 The Court found that these 
violent crimes amounted to systematic 
discrimination against women6! and 
that Mexico violated its women's HR 
by failing to prevent, investigate, and 
punish the perpetrators.62 Guided by 
the American Convention on Human 
Rights and the Convention Belem do 
Para, the Court held: 

States should adopt comprehensive 
measures to comply with due dili
gence in cases of violence against 
women. In particular, they should 
have an appropriate legal frame
work for protection thatis enforced 
effectively, and prevention policies 
and practices that allow effective 
mea~ures to be taken in response to 
the respective complaints. The pre
vention strategy ... should prevent 
the risk factors and. , . strengthen 
the institutions that can provide 
an effective response in cases of 
violence against women.53 

Beyond recommending changes in 
Mexico's legal framework, the Court 

See LENAHAN, next page 
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required Mexico to provide repara
tions to the individual victims. These 
included: (1) investigations to identify 
and prosecute the victims' murderers; 
(2) investigations, prosecutions, and 
sanctions of state officials who com
mitted irregularities, omissions and 
negligence when investigating the 
crimes; and (3) a support fund that 
provided monetary compensation to 
the victims or their families.&! 

United Nations and European 
Human Rights Systems 

Beyond the Inter-American System, 
other international and regional sys
tems have implemented similar stan
dards. A.T. v. Hungary was a case that 
went before CEDAW, a U.N. treaty 
body, in which the petitioner had been 
subjected to repeated acts of violence 
and severe threats by her common 
law husband.G5 The petitioner argued 
to CEDAW that she had no avenue to 
escape from her husband because (1) 
there was no law in place for her to 
seek a restraining or protective order 
against him and (2) no shelter would 
take her in with her disabled child.66 

She complained that Hungary violated 
her right~ to be free from discrimina
tion by failing in its duty to provide 
her with effective protection from the 
risk of violations to her physical integ
rity, physical and mental health, and 
her life from her former common law 
husband.67 CEDAW agreed and found 
numerous violations of law, pointing 
out that the government did not pro
vide the petitioner with any means 
to protect herself from her abuser.68 

It held that the State failed its obliga
tions under the CEDAW law to prevent 
and protect women from violence.6D It 
highlighted the need for increased 
judicial protection, for access to exclu
sion orders and for the creation of 
shelters.7o Further, it recommended 
that Hungary take effective measures 
to protect the petitioner and to imple
ment legislation and programs to pro
vide short- and long-term protection 
to DV victims and survivors.7I 

Opuz v. Turkey was a similar 
case filed in the European Court of 
Human Rights, which is part of the 
regional European HR system. The 
petitioner argued that she was enti
tled to "the enjoyment of the rights 
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and freedoms" without discrimina
tion of the Convention for the Pro
tection of Human Rights, including 
on the grounds of sex.72 The peti
tioner's husband repeatedly violently 
abused her; his violent acts included 
running her over with a car and stab
bing her mother. Although pros
ecuting authorities in Turkey knew 
of the husband's criminal activities, 
they failed to prosecute or detain 
him, leaving him free to return and 
murder the wife's mother. The peti
tioner therefore argued that Tur
key's failure to use due diligence to 
investigate and prosecute her hus
band's acts had violated her right to 
freedom from torture and the right 
to life under the European Conven
tion.73 After considering CEDAW, 
the European Convention, Velasquez 
Rodriguez v. Honduras, Maria da 
Penha v. Brazil, and comparative 
law sources,7-! the Court agreed with 
the petitioner, finding that Turkey's 
"failure to take reasonable measures 
that could have had a real prospect 
of altering the outcome or mitigating 
the harm is sufficient to engage the 
responsibility of the state."75 In other 
words, because Turkish officials knew 
of the husband's violent propensity, 
Turkey had a responsibility to take 
reasonable measures to prevent him 
from committing further violent acts. 
While the Court was not bound by 
Inter-American regional standards, 
it used these standards for guid
ance when applying its own regional 
standards.76 

Using the Lenahan Decision 

Decisions from international HR 
bodies, such as Lenahan, can be Ilsed 
to pressure U.S. federal and state gov
ernments to change their laws and 
policies. Public and political pressure 
encourages the implementation of 
the IACHR recommendations and 
the development of international 
HR standards in the U.S. Although 
the IACHR did not explicitly criticize 
the U.S. Supreme Court's decision in 
Castle Rock, it dearly found the U.S. 
government in violation of its HR obli
gations, which brings a host of pres
sures to bear. For example, after this 
decision, the Commission may choose 
to adopt various follow-up measures, 
such as requesting information or 
holding hearings to monitor U.S. com-

pliance with the recommendations.77 

DV advocates could consider using 
this decision to pressure the U.S. gov
ernment to adhere to the IACHR's 
recommendations. 

Joan Zorza has identified various 
ways in which DV advocates can apply 
such political pressure, e.g., by draft
ing letters to members of the press, 
legislators, police, and courts advising 
them to consider the Lenahan case 
and other international cases in their 
fields of work or encouraging police, 
lawyers, judges, and child protection 
workers to teach the Lenahan case in 
job trainings.78 Additionally, although 
it is difficult to introduce international 
decisions into the U.S. legal system, the 
Lenahan decision and other interna
tional decisions could be used as per
suasive authority in legal arguments. 
Generally, judges may not be familiar 
with IHR standards, and therefore 
may be disinclined to hearing about 
international cases in arguments.?\) 
However, there is a slowly growing 
recognition in the courts of such deci
sions, and although rare, U.S. courts 
have looked to international cases in 
the past. For example, in Roper v. 
Simmons, the U.S. Supreme Court 
cited to IHR standards to support its 
finding that the death penalty for juve
nile offenders was unconstitutionally 
disproportionate punishment.8o The 
Supreme Court also noted that" [tl he 
opinion of the world community, while 
not controlling our outcome, does 
provide respected and significant con
firmation for our own conclusions."81 
Although using international deci
sions can be controversial, attorneys 
should note that strategic uses of inter
national decisions could be fruitful as 
supporting law.82 Advocates and legal 
service providers can become familiar 
''lith these international argmnents 
and, when appropriate, use them as 
persuasive authority. 

Federal Legislation 

In addition, the recommendations 
from the IACHR may be useful for 
federal level advocacy. The Violence 
Against Women Act of 1994 (VAWA) 
was the first piece of federal legisla
tion designed to end violence against 
women in various aspects, including 

See rENAl-IAN, next f!age 
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DV.83 In 2005, YAWNs already exist-
programs were reauthorized and 

many new programs were created.84 

This year, as VAWA is up for reautho
rization, the DV community should 
press for renewal of its various pro
grams. Furthermore, as the govern
ment struggles with a tight federal 
budget, the DV community should 
urge Congress not to make any fund-

cut.s when appropriating their fed
funds. a5 

Moreover, the DV community 
could include the Lenahan decision as 
an additional tool in their law reform 
advocacy. For example, Joan Zorza 
has urged that mandatory arrest laws 
might be amended to include unam
biguous mandatory language such as: 
"police will arrest without discretion" if a 
protective order is violated. Not only 
should these laws be explicit, but LE 
should be better trained on the impor
tance of these laws and the effects of 
not following them.86 This sugges
tion is just one of many perspectives 
on how DV advocates can support 
changes in VAWA and other relevant 
federal legislation. 

Police Accountability: Department 
of Justice Investigati ODS 

An additional mechanism for hold
ing police accountable for appropri
ately responding to incidents of DV 
is an investigatory mechanism that 
allows the U.S. Department of]ustice 
(DO]) to investigate LE agencies and 
suggest reforms when their standards 
and practices are found to be inad
equate. The Violent Crime Control 
and Law Enforcement Act of 1994, 
42 U.S.c. § 14141 (Section 14141), 
and the Omnibus Crime Control and 
Safe Street.~ Act of 1968, 42 U.S.C. § 
3789d (Section 3789d), are two valu
able provisions that the DO] can uti
lize to address a pattern or practice of 
misconduct in LE agencies. Section 
14141 authorizes the Attorney Gen
eral (AG) to conduct investigations 
and initiate civil actions when there 
is reasonable cause to believe that LE is 
en:ga,ged in a pattern or practice that 
"deprives persons of rights, privileges, 
or immunities secured or protected by 
the Constitution or laws of the United 
States.87 MOH;over, Section 3789d 
authorizes the AG to conduct inves-

tigations and to initiate civil actions 
against any department or program 
that receives federal financial assis
tance from the Office of Justice Pro
grams (O]P) , to eliminate a pattern 
or practice of discrimination on the 
"basis of race, color, religion, national 
origin or sex."88 Furthermore, Section 
3789d allows an individual who was 
aggrieved by the pattern or practice to 
sue the LE agency in certain circum
stances.89 

On March 16, 2011, the DO] 
announced a finding of gender-biased 
policing in the New Orleans Police 
Department (NOPD) it~ 

failures to investigate sexual assault 
and DV. Specifically, the DO] found 
systemic deficiencies in responding 
to, handling, and investigating DV 
cases. The official report stated that 
even in the Domestic Violence Unit's 
manual, there was no specific guid
ance regarding "protocols for 911 
operators taking DV calls; initial entry 
and preliminary investigation of DV 
scenes; identifying and document
ing victim il1juries; or procedures for 
follow-up investigations."9o Further
more, as of]uly 2010, there had been 
6.200 calls for DV assistance since the 
beginning of the year. There were 
only three detectives employed in the 
Domestic Violence Unit at the time 
of the investigation. Due to the great 
volume of cases. only 1,200 of these 
cases were taken by the detectives, 
whereas another 2,700 were handled 
by officers in the individual districts, 
and at least another "1,500 were 
reported 'missing' due to the recent 
transition to a new reporting system." 
Specially trained DV detectives han
dled less than a third of the DV cases 
under investigation. The remaining 
DV cases, the DO] found, were not 
properly investigated or documented. 
For instance, follow-up interviews with 
witnesses, reviews of communication 
tapes, and follow-up photographing 
were not conducted by the NOPD, all 
of which are crucial to a DV investiga
tion. This was the first time the DO] 
investigated a U.S. police department's 
gender-biased policing. In response 
to the findings, the NOPD has already 
taken steps towards addressing their 
deficiencies. For example, officers 
have attended special trainings on DV 
and there is a new commander for the 
unit, who, hopefully, will work with 
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the community to improve his unit's 
performance.91 

A few months later, under simi
lar auspices, the DO] investigated 
the Puerto Rico Police Department 
(PRPD). On September 5, 2011, the 
DO] reported that the PRPD failed in 
many ways to address DV and sexual 
assault. Although the DO] did not 
ident:ifY these failures as a pattern 
or practice of misconduct, it found 
these deficiencies to be a serious con
cern. Further, the DO] reported that 
PRPD has a "longstanding failure to 
effectively address DVand rape," and 
along with it~ institutional deficien
cies, this "may rise to the level of a 
pattern and practice of violations of 
the Fourteenth Amendment and the 
Safe Streets Act." Tn 2006, there were 
23 reports of women who were mur
dered at the hands of their domestic 
partners in Puerto RicO.92 In 2008, 
there were 26.93 The DO] referenced 
a report which placed Puerto Rico as 
the number one territory in which 
women over the age of 14 are killed 
by their partners.94 

The DO] explained that these sta
tistics, along with the low number of 
protection and arrest orders, show 
that women are not using the legal 
resources available to them for pro
tection against DV.95 Furthermore, 
the DO] found that PRPD officers 
committed these DV crimes them
selves and were not disciplined. TIle 
DO] reported that, from 2005 to 2010, 
the PRPD received 1,459 civilian com
plaints alleging DV by officers. Addi
tionally, the DO] identified 98 officers 
who, betvveen 2007 and 2010, had 
been arrested betvveen two and four 
times on DV charges. Of these 98, 
nine were terminated, five left, and 84 
still remain active. All of these prob
lems regarding DV within the PRPD 
may anlOunt to a pattern or practice 
that can be challenged under Section 
14141 and Section 3789d, the DO] 
notedY6 

The outcomes of these investiga
tions show that under Section 14141 
and Section 3789d, DV advocates and 
service providers can take steps to 
encourage increased accountability 
of LE agencies for their policing prac
tices. Any individual or group can file a 

See LENAHAN, next page 
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complaint with the DO] requesting an 
investigation under these two statutes. 
TIle DO] examines these requests to 
identify whether there might be vio
lations of a federal law and whether 
these violations could constitute a 
pattern or practice.97 Advocates and 
service providers should feel encour
aged to submit information they may 
already have from their work to the 
DO]. The Special Litigation Section 
of the Civil Rights Division relies on 
DV organizations, advocacy groups, 
attorneys, and prosecutors to submit 
credible documented information 
in order to initiate these investiga
tions.98 In light of the IACHR deci
sion in the Lenahan case, advocates in 
Castle Rock, Colorado, for example, 
may consider requesting that the DO] 
investigate the Castle Rock Police 
Departmen t's policies in responding 
to DV crimes. A DO] investigation 
could lead to the implementation 
of the IACHR's recommendation to 
investigate the death of Ms. Lenah
an's daughters. 

Police Accountability: Private Right 
of Action Using 42 U.S.C. § 3789d 

Besides the Attorney General, an 
individual can also file a claim against 
an LE agency under Section 3789d 
for a or practice that violates 
statutory or constitutional require
ments. To succeed on this claim, the 
individual must show that: (1) the LE 
agency receives federal funding under 
the Omnibus Crime Control and Safe 
Streets Act;99 and (2) administrative 
remedies have been exhausted.loo 

The exhaustion of administrative 
remedies is presumed "upon the expi
ration of 60 days after the date the 
administrative complaint was filed 
with the Office of]ustice Programs or 
any other administrative enforcement 
agency" or unless within that time 
period "there has been a determina
tion ... on the merits of the complaint, 
in which ca~e such remedies shall be 
deemed exhausted at the time the 
determination becomes final."IOl The 
DO] is an example of an administra
tive enforcement agency with which 
a complaint can be filed in order to 
exhaust the administrative remedies 
before an individual can file a claim 
under Section 3789d. 
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Of the few attempts that have been 
made by individuals to file a private 
right of action using Section 3789d, 
they either failed to show that fed
eral funding existed or to show that 
they have exhausted administrative 
remedies. 102 Scarce case law and 
other literature surrounding Section 
3789d indicates that it may not be 
used much, and lawyers may want to 
further explore the use of this private 
right of action. 103 Successful Ii tigation 
of these claims could increase police 
accountability, which in turn might 
promote better police policies to pro
tect victims and survivor of DV. 

Community Awareness and 
Involvement 

Further, collaboration with commu
nities can be a powerful approach to 
confronting the problem of violence 

women. Community aware
ness and involvement are impor
tant factors in promoting protection 
of women from DV violations. For 
instance, October is national Domes-

declaring that "freedom from domes
tic violence is a fundamental human 
right" and "that local governments 
have a responsibility to continue 
securing this right on behalf of their 
citizens."105 Community leaders and 
activists can further foster legislative 
initiatives such as this one and urge 
groups such as police and the judi
ciary to promote statements like these 
through their lines of work. 

Furthermore, although DV is a diffi
cult issue to address in a public setting 
because of its unpleasant and private 
content, openly speaking about it is a 
crncial step in having the public under
stand, respond, and work towards 
preventing it. Everyone, including 
young children, college-aged young 
men and women, and even elderly 
grandparents, should feel encour
aged to talk about DV in their schools, 
homes, and work places. For instance, 
throughout April 2011, many high 
profile individuals from tlJe Office on 
Violence Against Women team visited 
nine different states, speaking with 

Although D V is a difficult issue to address in a 
public setting because of its unpleasant and private 

content, openly speaking about it is a crucial 
step in having the public understand, respond, 

and work towards preventing it. 

tic Violence Awareness Month and 
April is Sexual Assault Awareness 
Month. These labels create a basis for 
DV advocates to promote community 
interaction about these issues. One 
way to go about this is to browse the 
Domestic Violence Awareness Project 
website (http://dvam.vawnet.org) 
which is one of many groups across 
the country that support public and 
prevention education efforts. The 
website has a page specifically dedi
cated to event ideas, which illustrates 
examples of events and various ways 
to plan them. I01 

Another important basis for com
munity involvement may be local leg
islative vehicles. For example, Vice 
Mayor Quail, of Cincinnati, Ohio, 
submitted a resolution to the Cincin
nati City Council on July 28, 2011, 

the general public, to discuss sexual 
assault prevention and awareness. !Or; 

These kinds of discussions should be 
developed not only for the specially
designated months, nor only with 
public figures, but with community 
leaders all throughout the year. 

Lastly, there is a recogni-
tion of the importance of the active 
role of men in DV and 
promoting women's rights. Men can 
act as "agents of change" by merely 
speaking out against DV, encourag
ing other men to do so, and by being 
role models of non-violent behavior 
for the younger generations. 107 Advo
cates in the U.S. have a new outlet 
to include men in the forefront of 
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promoting safety against DV. In April 
of this year, the Office of Violence 
Against Women granted $6.9 million 
in awards to projects in the 
ing Men Grant Program. 108 

for grants under this program can 
one way to include men in the fight 
against DY. 

These are just some examples of 
potential ways to get the community 
involved, but there are many more to 
be explored. In light of the IACHRrec
ommendations in the Lenahan case, 
community mobilization functjons as 
a supplement to the changes that the 
U.S. government is supposed to be 
making to protect women from vio
lence. AB a whole, the public needs to 
put aside the idea that DV is a private 
matter that happens behind closed 
doors. When the subject of DV comes 
out into the public arena, it becomes 
an HR issue. DV changes from being 
only a family issue, or only a women's 
issue, and it becomes a human issue. 
Jessica Lenahan's tragic story, and 
many others like it, is an unaccept
able violation of various HR. When 
DV becomes an HR issue, it becomes 
everyone's responsibility, including 
the government and public, to protect 
others from it. 

Conclusion 

Affomeys and advocates should 
familiarize themselves with the IHR 
standards regarding DV and consider 
where these standards can be a usc
ful advocacy tool for legal action and 
policy reform. Let us all challenge our 
country's current outlook on DY, and 
urge changes that will protect more 
victims from DV. 
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